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The Chief Secretary 
Government of Himachal Pradesh

Shimla

Subject:  Amendments in Hydro Power Policy, 2006:

Submission to demand review of the March 2014 notification
Sir,
We, as concerned citizens and environmental groups, would like to raise some serious concerns with regard to the recent amendments in the Hydropower Policy 2006 by the Government of Himachal Pradesh. 
We are aware and have perused in detail of the recommendations by the Committee formed on Speedy Development of SHPs (Small Hydropower Projects), headed by the Chairperson, HP Electricity Regulatory Commission (HPERC), to look into the problems facing Small Hydro Power producers vide a notification dated 25th September, 2013. 
Subsequently, the recommendations of the committtee were accepted as amendments to Hydro Power Policy, 2006 by the Government of Himachal Pradesh, MPP& Power Department vide its notification No. MPP-F(1) 2/2005-VIII dated 4th March, 2014. Here are our key objections based on which we are demanding an immediate review of this notification:
1. Lack of clarity regarding applicability of the notification:
Given that the committtee was formed for small hydro projects, how is it then, that the notification issued consequently covers the big hydro projects as well. Right at the end of the notification, Point 7, under the Applicability section states that “Provisions at Sr. No (1) to (12), (18), (19), (22), and (25) above will be applicable in respect of all kinds of Hydro Power Projects.” We are assuming that it means all 'large and small' hydropower projects. If this is the case, then we are shocked that the government has made this amendment without taking into account the fact that the mandate of the committee formed in 2013 was only to make recommendations with regard to SHPs.
We believe that in context of Himachal Pradesh, the cascade of small and large hydel projects coming up virtually on every stream and river is an issue of deep concern. Listed below are some of the issues that have emerged with the regard to impacts of Hydropower Projects.
· Heavy Deforestration
· Impacts on Local Irrigation Systems
· Drying up of Water sources
· Damage to houses due to blasting
· Undermining Fisheries based livelihoods

· Illegal dumping of Muck 
· Landslide related impacts

· No Safety Monitoring

· Failure of mitigative policies like LADA

· No assessment of cumulative impacts of cascade of projects on the riverine ecology

Instead of analysing the impacts of SHPs on people and ecology in the state or proposing stricter monitoring mechanisms and regulations, offering power developers further exemptions is carving  way for more serious impacts in near future.
2. Constitution of a biased committee: 
We have perused the report titled “Report of Committee on Expeditious Harnessing of Small Hydro Power Potential in Himachal Pradesh” prepared by HPERC and would like to point out serious issues and concerns regarding the constitution of the committee. While the committee was constituted to look into the 'problems' faced by Small Hydropower producers with the objective of 'expeditious harnessing of hydropower potential' in the state, it is shocking to see the membership of the committee. Out of the 15 members of the committee, about 6 were power producers, and included representatives of Himurja and  private power producers' association. There is a clear conflict of interest here and we are appalled that the State Government created such a committee in the first place. Further, the committee has no representation of the Department of Science, Technology and Environment or any non-governmental, independent persons to look into the social and environmental issues. The committee does not even have a member of the Forest Department. Considering the impacts of these projects on local livelihoods, there should have been at least one independent member with expertise on social issues. While we feel that the very objective behind formation of the committee is aligned with the interests of power producers, the least the government could have done was to ensure that the social and environmental interests are not sidelined or ignored. This exercise thus clearly stands discredited.
3. Change in policy without Public Consultation:
The report, on Page 3 under the Chapter Executive Summary and Recommendations, says “Number of Consultative meetings were held by the Chairman of the Committee with members representing the Project Developers, officers of the Directorate of Energy, HIMURJA and HPSEBL, E-in-C PWD, State Geologist, Sr. Environment Engineer (PCB) etc. before and after the formal meeting.” Though the report of the committee vouches for having included all the stakeholders in its consultative meetings, the sweeping recommendations made, however, suggest the contrary. Enough debate has been generated and many conflicts have emerged on  ground with regard to the rights over water and impacts of these projects.  And yet, the government insensitively overlooked all these issues and has made no effort, whatsoever, to reach out to local people to get their opinion on the problems with SHPs. For the committee to better evaluate the situation of SHPs in Himachal, local representation from areas/ districts where SHPs are already functioning and conflicts have emerged, was imperative. Yet there seems to have been no effort made to learn from the experience of existing and under construction SHPs
 or get perspectives from ground where people have both benefited and suffered socially, economically, and environmentally due to SHPs. The inclusion of merely the Up-Pradhan of Gram Panchayat Kafnu in Kinnuar in the committee appears to be a mere token representation. (see page 11)
4. Exemptions from and dilution of clearance procedures with no basis:
If we examine the 23 recommendations made by the committee (see table below), 10 of these (number 1 to 8, 19 and 21) are simply to do with dilution of clearance procedures for small hydro power projects. As per the current Hydro Power Policy 2006, the Gram panchayats are approached separately at two points for seeking consent on different clearances but the committee  suggested that Gram panchayats  be approached only once for consultations on all aspects of the project (recommendation No. 5). The committee, amongst several other arbitrary recommendations, has also called for One Joint Inspection Committee (recommendation No. 4) that would clear all aspects of a project requiring joint inspection for statutory clearances. The committee has recommended altogether scrapping of  NOCs of Irrigation & Public Health Department (IPH), Public Works Department (PWD), Revenue and Fisheries Department to fast track projects (recommendation No. 1), and has gone to the extent of terming the process of requiring critical clearances such as NOCs as “arbitrary, unconstitutional and obstructionist” (point no. 8, page 14).
5. Violation of Existing legislations protecting rights of Gram Sabhas:
This notification violates two central acts i.e. Forest Rights Act and Panchayat Extension to Schedule Areas, and one state legislation i.e. The Himachal Pradesh Transfer of Land (Regulation) Act, 1968 which protect the democratic rights of Gram Sabhas, especially in Schedule V areas. As it is, the guidelines for small hydro projects only gave power to the gram panchayat as against the gram sabha. Now this provision has also been further diluted by changing the terminology from “consent” to “consultation”, and giving the decision making power to the DC (recommendation No. 2)
6. A series of baseless recommendations with no concern for the environment or affected people
We challenge and question each of these recommendations of the committee which have also been accepted as amendements to the Hydro power policy of the state. We have provided point wise issues regarding each recommendation in the table (in Annexure 2). But we would like to raise the following larger issues with relation to the recommendations of these relaxations:
i. It is unclear on what basis the committee came to the conclusion that the major reason for delays in case of small hydroprojects are the Departmental NOCs. There is no analysis or illustration or case study in the report to suggest this. The committee has also not reported the response of the key Departments like Irrigation and Public Health and Public Works on the issue of expeditious implementation and impacts of SHPs. Then how does the committee justify its recommendations?

ii. It is unacceptable that the committee came to these recommendations without conducting any kind of impact assessment study or case study of any of the existing projects, their local impacts as well as their background and feasibility. 
iii. There is no legal validity of these recommendations.

iv. The committee has done no study on the existing water uses and the conflict due to Small Hydro projects on water use. There is no mention of the State Water Policy guidelines on this.
On page 13, Point 7 of Chapter 1 it is stated “Once the State decides to develop the project, either itself or through partnership, it implies that clearances and approvals required to be given by the State Government and its agencies are deemed to be given, subject to codal formalities/compliance”. This statement is an indicator of the position of the committee and how it entirely overlooks every other policy and law that concerns the people and natural resources of this state.
7. No consultation with departmental officials:
We interviewed and spoke to series of departmental officials and staff with regard to the new notification and were shocked that most of them were not aware of the changes. Infact, many of them also felt that this dilution would reduce considerably the power of the department to demand accountability of the project proponents. Officials at the Fisheries, PWD and IPH were most concerned with regards to the new notification. The officials also raised the issue that it is they who have to deal with complaints of villagers and project affected people with regard to the adverse impacts and since they issue the NOCs. their opinion on the same should have been taken. Officials at the PWD said that they did not cause delays at their end to grant the NOCs. The process of obtaining NoCs from Irrigation and Public Health department was said to have taken time, thus delaying the project implementation. In case this was so, then the Government should have stipulated a time limit within which the said department should have decided upon any application for NOC. Instead of doing so, it chose to do away with the process of obtaining clearances thus leaving no space for some important conditions that the IPH Department used to impose upon power producers in order to safeguard the interests of the people dependent upon streams for irrigation, drinking water supply and running of water mills. The new amendments have also precluded the IPH Department's practice of imposing a condition regarding inclusion in the DPR of the cost of any additional infrastructure to be built to ensure the un-hindered supply of water for its irrigation or drinking water schemes.    
Our Demands:
1. The current amendments in the Hydropower Policy need to be withdrawn immediately. The State government should immediately withdraw its announcements about tax exemptions and relaxations regarding Departmental NOCs, and in fact make NOCs from Gram Panchayats, PWD, IPH, Fisheries and Revenue Departments mandatory. The Government may, on the other hand, specify reasonable time limits within which the Departments should dispose of applications for NOC by power producers.

2. A process of assessing impacts of small hydels, similar to the provisions of EIA Notification, 2006 should be instituted by the State Government. All SHPs above 1 MW should be required to prepare Environment Impact Assessment report, an Environment Management Plan, have public consultation, environment clearance, compliance and monitoring. Before signing the MoU with private developers, there should be some process of scrutinizing the projects for their viability and costs. The State Government should set up a regulatory and monitoring body at the state level for this purpose.
3. A separate study on the impacts of SHPs by a multi-disciplinary body of independent experts should be conducted. All new SHPs proposed should be put on hold until and unless the impacts of the already functioning SHPs on local ecology, water availability, aquatic eco systems, forests and communities is thoroughly analysed. There is an urgent need to devise measures to address the issues emerging from such a study and thereafter, to have a mechanism to ensure a proper cost benefit analysis prior to undertaking a project.
4. If the affected Gram Sabha passes a resolution against the project, the government should immediately cancel the project, return any up-front premium it has collected and thus deny the company any chance to use it's money power agaisnt the local community. 
5. The consent from Gram Sabha should be a must at the conceptualisation stage and at the DPR stage, as also on annual basis like the consent to operate granted by the State Pollution Control Board. 
6. Half of the revenue from 12% free power from SHPs should go to the local communities but not in the current form of the LADA committees. There needs to be a review of the LADA mechanism and its efficacy to bring about local development.
7. An investigation is required to analyse how effective is SHPs' working as sources of decentralised energy since most are grid connected.
8. The State Government needs to learn lessons from Uttarakhand where as many as 56 SHPs have been cancelled due to several irregularities. 
9. There should be a cumulative impact assessment when there are more than two SHPs on any stream. 
10. Biodiversity rich streams and streams extensively depended upon by the local communities should not be allowed to have any SHPs on them. 
Sincerely
1. K.B. Ralhan, People's Voice and Secretary General, Himachal Angling Association, Palampur, H.P.
2. R.S. Negi, Him Lok Jagriti Manch, District Kinnaur, H.P.
3. Lal Chand Katoch, Jan Jagran evam Vikas Samiti, Haripur, District Kullu, H.P.
4. Ratan Chand, Paryavaran evam Jan Chetna Kendra, District Chamba, H.P.
5. Ramesh Mastana, Urban Tribal & Hills Advancement Society (UTHAN), District Kangra, H.P.

6. Kuldeep Verma, People's Action for People in Need (PAPN), District Sirmaur, H.P.

7. Nek Ram and Meera Devi, Paryavaran evam Grameen Vikas Samiti, Karsog, District Mandi,H.P. 

8. Kulbushan Upmanyu, Himalaya Niti Abhiyan, Chamba, H.P

9. Sukhdev Vishwapremi, People's Campaign for Socio-economic Equity in Himalayas, District Kangra, H.P.

10. Rishi Ram Bhalaik, Paryavaran and Kisan Vikas Samiti, District Shimla, H.P.

11. Sanjeev, Childline, District Chamba, H.P.

12. Balak Ram, Pandoh Visthapit Kalyan Samiti, District Mandi, H.P.

13. Subhash Mendhapurkar, Social Upliftment Through Rural Action (SUTRA), District Solan, H.P.
14. Manshi Asher and Kesang Thakur, Himdhara Environment Research and Action Collective

email: info@himdhara.org
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Given below are point wise critical comments to the recommendations:
	Current Policies/ Provisions 
	Recommendations
	Critical Comment

	1) NOCs of IPH, PWD, Revenue, Fisheries and Wildlife with DPR required.
	These NOCs are NOT REQUIRED. Clearances and compliance of norms and conditions shall be ensured by the developer before and during execution 
	This is totally unacceptable owing to the nature of impacts on drinking water and irrigation schemes. The second major impact is on fish fauna and fishing in the smaller streams which are the main spawning grounds for many of the local species. Further, owing to the damages to roads due to construction activities, the NOC of the PWD is also essential. The importance of the Revenue department permission needs to be understood in the light of the involvement of common lands which maybe grazing grounds or burial places etc for local communities. Concerning fisheries, in most cases the NOCs are sought from higher officials of the fisheries department, and granted without any consultation with those dependent on fishing for livelihood. To expect that developers will ensure clearances and compliance of norms and conditions is clearly unacceptable, it is not going to happen, it has never happened even with elaborate clearance and monitoring mechanisms. 

	2) NOC of Gram Panchayat required twice i.e with DPR and after I.A for start of work
	Effective consultations shall be done with GP. Objections and suggestions shall be heard by the SDM. Aggrieved parties have the right to review before the D.C. And thereafter Pr. Secretary (Power)
	The main impact of the Small Hydropower projects is on the local community – their forests, agriculture lands and access to water sources are affected. The interests of the local people are only represented through the Gram Panchayat or better still, gram sabhas. Many a times the details of the project comes out only after the Implementation Agreement (IA) is signed as changes are made in the project design – therefore an NOC at both stages is essential – especially once the project design is finalised and details of impacts made clear. In fact NOC should be annually renewable, so that the project becomes answerable to the gram sabhas on annual basis.
Further, scrapping the NOCs is denying the local panchayats or gram sabhas a platform to raise genuine concerns, and violates their fundamental right to life. In fact, the committee should have instead studied in detail the small hydro projects, areas or districts where local opposition has been strong. 
It is unfortunate that in case of several SHPs, the locals have been in the receiving end. Concerns of the affected community are often not considered important, and are left to deal with the project proponent on their own.
It is unfortunate that in many places even before signing any MoU or listening to views of affected community the government has left communities to deal with project proponents and police administration leading to use of pressure tactics by the local goons (Hull projects) and police intimidation. 
It is shocking that the committee has not paid any attention to develop any guidelines for the government involving communities based on outcome of which government should decide about signing MoU with project proponent. 
Right of review by DC and Pr Secy are not useful since these are all government servants who never go against govt decisions. 

	3) Separate Joint Inspection Committee to meet the clearance process of each department/ agency and they meet on different occasions 
	ONE JOINT INSPECTION COMMITTEE to clear all aspects of projects requiring joint inspector for statutory clearance. For non statuory, department clearances shall be adequate. 
	How will a single joint inspection committee take care of the statutory clearances? While a joint inspection and better co-ordination is a requirement between departments – a single NOC or clearance based on this is totally inadequate as each department needs to look at the dimensions that concern it in detail from the subject matter of that department, their policies, priorities and experience.

	4) GP approched separately at different times for seeking consent and clearances
	GRAM PANCHAYATS SHALL BE APPROACHED IN ONE GO for all consultation aspects of the project- i.e project as a whole, and will be after proclamation issued by the SDM for hearing objections and inspections by joint inspection committee for statutory clearances like FCA, land lease, PCB clearances etc
	What expertise does the SDM have in assessing the impacts of the projects and how can he/she take a decision on the objections related to the various statutory clearances?

The recommendations clearly overlooks what will happen if there is a strong opposition to the project on various relevant reasons - Whether the MoU of the project will be cancelled or like in present scenario communities still have to be dependent on judiciary for justice. 
The weak implementation and violation of already existing legislations like Forest Rights Act, Panchayat Extension to Schedule Areas Act (PESA), The Himachal Pradesh Transfer of Land (regulation) Act, 1968 which guarantee rights to Gram Panchayats, and is in interest of people belonging to the schedule tribes should be a reason enough for the government to not introduce any relaxations in Hydropower policy, and instead work on the proper implementation of existing rules. 

	6) Different activities and process of clearances are undertaken mostly sequential, one following the other. 
	Allotment letter and feasibility approval enables the developer to start all activities concurrently and hence shall be done by developer and Govt. Agencies.
	To get Forest clearance the project proponent will have to apply to Chandigarh office and  this takes its own time. 
There is no mention what will be the action from government side if gram sabha passes resolution against the project. Will it cancel the MoU or will leave the company to use it's money power and muscle power to get consent of gramsabha, which is happening now.

	8) Techno-economic Clearance accorded by the Directorate of Energy after the preparation of DPR
	TEC NOT REQUIRED under Electricity Act 2003, and hence no TEC required. Instead the following concurrence will be given:

i) Approval of FR by Himurja upto 5 MW. Above 5 MW, DoE will approve

ii) Technical Concurrence (TC) on DPR by DoE for fixing power potential and from safety and quality specifications.

Iii) Techno-economic Appraisal (TCA) if developer wants for financing etc. ( not part of clearance and process)
	The entire feasibility of the project is studied at this level – doing away with the TEC completely undermines the technical and financial appraisal process that goes behind planning, execution and management of a project. In fact several delays that do occur in case of projects are due to poor planning and feasibility studies. In an area like the Himalayas, which has a fragile landscape, prone to floods and disasters, not having a TEC would be a total disaster
.

	STATUTORY CLEARANCES AND REFORMS IN STATE LAWS
	
	

	19) Captive Stone crusher:

Permission required for setting up permanent stone crusher as industrial units.
	NO SEPARATE PERMISSION because PCB gives consent to operate for the project which includes all components of project activities. 
NO inspection of crusher sitting required and developer will abide by norms.

Royalty on the use of excavated stone in the course of project construction used in stone crusher will be charged on lump sum basis in instalments based on quantity of material estimated in DPR.
	Stone crushers have their own set of separate impacts and this particular recommendation would mean no monitoring of the pollution by stone crushers.

	PCB CLEARANCES

	
	

	21) Provisions with consent to establish and consent to operate to be followed at par with other industries.
	Small hydro is completely clean technology and therefore, consent to operate may be given once for the entire life of project. 
Fee for project upto 2 MW should be concessional and for 2-5 MW fee should be discounted when paid upfront for 40 years or for 10 years period to be renewed thereafter.
	The assumption that small hydro is clean and therefore a once in a life time consent is enough for it, is totally baseless. What is the basis for this unfounded assumption? During the construction period which usually takes  about 3 to 5 years or longer, continous monitoring by PCB is required. 


�	 For example, see: � HYPERLINK "http://sandrp.wordpress.com/2014/06/08/the-socio-ecological-effects-of-small-hydropower-development-in-himachal-pradesh/"��http://sandrp.wordpress.com/2014/06/08/the-socio-ecological-effects-of-small-hydropower-development-in-himachal-pradesh/�, http://sandrp.wordpress.com/2014/06/11/the-socio-ecological-impacts-of-small-hydropower-projects-in-himachal-pradesh-part-2/


�	 See for photos of SHPs destroyed in Uttarakhand disaster of June 2013: http://sandrp.wordpress.com/2014/06/16/uttarakhand-flood-disaster-of-june-2013-lest-we-forget-the-experience-and-its-lessons/





