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Before the court of SDO@-cum- Collector, Sub-Division, Shillai, Distt. Sirmour,
H.P.

Ref No. Spl-01/2016 Date of Institution:3O-06-201G
Date of decision :29-10-2016

In the Matter of
Demociatic Youth Federation of India {DYFI) Unit Shillai(Through Sh Inder
Thakur & Others).

---Petitioner
v/s

All Gram Panchayats, Development Block Shillai (Through pradhan/Authorized
person).

----Respondent.
Sub:-Review with respect to shamlat Lands within Shillai Sub Division under
section 9-A of HP Village Common Land vesting and Utilization (Amendment)
Act,2001
Present:-

1. Sh. Inder Thakur, Distt. President, DyFl Sirmour.
' 2. Sh, Parkash Chand, Vice President Gp Bakras.

3. Sh. Run Singh, President GP Bakras
4. Sh. Ramesh Chauhan, President Gp Bella Bashwa
5. Respect Citizens of Locality Present.

OFiDER:-

gain, that Govt. department [.ike pWD, | &pH,
red their reservations for want of land for

one of his visits the FC(A) cum Pr.Secy(pWD)
ascertain the cause of this shortfall 'of land.
ort in this matter has been sent for.his perusal
illail201'6-70t, Dated O2-07-2OLG . 'ln the
federation of India (DYF|) also filed a petition
urt, hence this proceedings.

That, following the footprints from above said report this court has decided
fir:stly, to ascertain the quantum of land effected due to the operation of HP
vif lage common land vesting and utilization Act 1974 and its subsequent
amendments, Herein-contained :-
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HALAN,PC

ln 1972 -: Shamlat land never vested in state govt. and it had already been
partitioned vide misal no.2/9 of 1972 (kite 445, total 1462-13, Intkal no

/0617

Total

431-12 81
(2slo7lo2l

Rapat no.

374(23/07 /O2\

*.''--.-'!l,

P.C. Panog Mauza Kite Total l.No Ref.

1 Dahar
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315

185 20s3-
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802
2sl812oo2
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2 Jerwa 92 299-r3 1-1-05 to 1110

tc/8/ to25l8/2002
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21 to 66

54

56 191-5 .+83
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Khata nb.
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86 914-0

704(9t06t75 khata no (L967-1968
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49-15
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Bagnot
90/207 to
217

40 4L3-15

Lanni
L1.6/264'to

?82
Khalando
1,59/372 to
395 ,

76 270-7

r02 1081-6

Jaswi Jasvi

Sl61180 to
218

1.64 823 -18 27L
(2s/o7/a2

Rapat no.
372(22/07/02)

Ha ryas

4L/69 to 93
83 220-9

435
(23/07/a2)

5S4 -
(26/07 /o2\

Rapat no 375
23/07/o2

Rapat no
373(22/07/03)
(4-L2 used for
su b-tehsil
Ronhatl

Koti 68
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to 175

434 863-16

Bonch Khats no.
9Zmin.

/995 to 278
min.

4TT

Ajroli Bijwa
45/93 to
It.)

58 653-15 444
(26/07/o2l

Rapat no. 373
(22/07/011.

Ajroli
7Llt6L to
172

50 185-4

Land Partitioned -: Koti- 9630 _16 ,intkal
391of 22-06-20L0. Misal no. 1\9 decided
vide order no. 855.

no. 5 l_0 (22-06-201,0),
on 09\12\2009 by A.C

Rapat number
1st grade , Shillai

P.C.

Nainidhar
Mauza Kite Total l.No Ref.

Naina Patti kalog
158

75 820-18 1089
o8/o7/2002
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394to 422
Rast L30min/

331 to 448
and 450
min

375 362-t
3537-19

772

6/0812002
34-2 Bighas

in
possession

of
govt.Deptt.

Shakholi 67 /1-93 to
248

361 893-6 620
8/07/02

Khadka ha 72-160to
203

113 1748-L4 377

ro/06/02

HALLAN,PC

Mauza Kite Total l.No Ref.

Devthal 27 /74 to
102 & 104

113 489-3 192
06/07/02

Loza Manal 23O/369-
453

289 2993-L7 1355
27 /O7 /02

Hallan 2r4/ 359 to
44L

408 2984 -rO 1460

06/07 /o2
Tandiyo 89 0592-4 Never

reverted
under the
act of '74.

Naya

Panzod
1500-8 Taksim

effected
before
2002

DHARVA

Mauza Kite Total l.No Ref.

DRABAL ro4/173TO
24r

265 856.17 953

L6/06/02
Jhakando L1,6/ 205to

289
488 1626.O

Budeke L231360 to
383

t49 549-r4 848
16/02/02

Kufti 57 394-2
Deval 147/372to 70 249-3



Total land with govt. 6858 - 06
Land reverted back to co- sharers--- 6g5g_06
KtynRr- GurrroRH

Gundah Khewat / Khatoni no.

Batta -199), total measuring !7968 -6 big has (cultivable 935-2, non - cultivable
17033-4).
Land vested in state govt. underactof tg74-L8434-18 land reverted backto co-
shares vide act of 2001- 19433-6 (tntkal no.3656,
Shillai-: Concerning Iand comprised in khata no. 195 (716 to 945) khata no. 196
(946 to 947) and khata no 197 (948 to 959), kite -1204, total measuring tz769
Bighas, a private partition among 30 no. of co-sharers has already been effected

, vide intkal number 2OG7 in the year 1969-70.
Pab(shilla) kh\kht no. tr2(222to 307) kite-z7-., 1196-16 Bighas, tntkal
no.2047 /31-03-02

384
Bagnal 7t/tL3 to

L26
64 142-L6 676

t6/06/2002
Patti
Dharva

42/2!3 to
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35 3039-14 do

Khasra No
537/LO38to 1406 I 1ZOSGutam r:Zr,,nir, _

Milla Khata,khewat/kha
no.

kite Total l.No. Ref.
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Patti
Bindla

701 min
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236 1495-8

192 min (337 to
431)

1.4 457-O 1006
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1800
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Ref.55 min 203 672-I9 2342
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ln total, some 104143-0 bigha of land had vested in state govt. by the operation
of H.P. Village Common land Vesting and Utilization actI974, and out of this
IO4079 -12 bighas of land or 99.94% of land so vested has been reverted to co
share through the allegedly misconceived implementation of s.3(2) (d) added
vide Amendment Act of 2001---- A wholesale reversion after 27 years of original
vestment. The entire lahd referred to above hereinafter called, the tabdeel
malkiyat land in questions".

ln their petition before collector cum S.D.O. ( c ) Shillai the democratic youth
federation of India (DYFI) sirmour unit, shillaicategorically alleged that the entire
development activities in shillai region had came to a sudden halt after allegedly
ill- conceived implementation of H.P. village common land vesting and utilization
(Amendment) Act 2001. They alleged that big land lords and influential people
have encroached upon all water sources, roads, charands'etc. in connivance with
the revenue officials; in some instances such lands were wrongly put in the name

. of big landlords and influential people and the gover,nment as well as poor
farmers had left without any land. The DYFI demanded to identify all such lands
wrongly reverted back to joint-co sharers and its re-allotment to government and
poor farmers and the land so re- reverted in future shall be put to common uses
like playgrounds, sports hostel, sabzi mandi , bus station and other developmental
works.
In retrospect, to eradicate the phenomenon of land lessness and to augment the
pool of surplus land the govt. of H.P. enacted H.P. village Common land Vesting
and Utilization Aet L974, here in after called the Principal Act. This Act placed

shamlat (common) land at the disposal of the government for allotment among
the landless and other eligible households.

. The Principal Act sought to streamline the utilization of 'shamlet land'. ln fact,
separate rules with regai'ds to the utilization of village common land prevailed pn,

the eve of Punjab Reorganization Act, 1965. In Punjab, the governance of all such
lands was done in terms of the Punjab Village Common land (regulation) Act,
1961, with certain exceptions in the Panchyats. The idea was, no doubt, laudable
but in practice, the utilization of such lands by panchyats was open to criticism as

certain unscrupulous elements occasionally circumvented the provision of the Act
. for their personal benefit. In old areas, however, such lands were'either with the
, village communities or with the co- shares , with no control of the panchayats or

the govt. under the principal Act certain categories of land were vested.



Under the Himachal Pradesh Village Common Land Vesting and Utilization Act,
I974, certain categories of land were vested in the State Government . In terms of
section.S of the Act, the lands vested were as under :-

(a) Those areas which were vested in a Panchyat under section 4 of the Punjab,,
Village Common Land (Regulation) Act, 1-951, as enforced in merged areas of
Himachal Pradesh undeir section 5 of the Punjab Re-organisation Act, 1966. This
preclurded lanils used or reserved.for the benefit of village community including
streets, lanes, play-grounds, Schools, wells and ponds within Abadideh or
Gohrdeh.
(b) Those areas which were described in the Revenue records as shamlat taraf,
patties and thola, and not used as per revenue records for the benefit of the
village community or a part thereof for community purposes of the village . This

applied to those areas which were added to Himachal Pradesh under section 5 of
the Punjab re-organization Act, 1966.

. (c) Those areas which were described in revenue records as shamlat, shamlat

,deh, taraf, shamat, shamlat chak and patti. This applied in'respect of those areas
which comprised Himachal Pradesh immediately before November t,L966.
The above provisions shall not apply to land described in (b)and (c) categories
above if, before the commencement of the Act:-
(1) Partition of such lands is made by individual co-sharers through a process of
law by a competent court or authority;

12\ Transfer of such lands is made by the landowner by way of sale, gift or
exchange; and
(3) That such land was built upon by an inhabitant by raising a residential house
or cowshed.
The Collector may direct the land-owners of the lands vested in the Government -

to hand over the possession of such lands within ten days from the service of the ,

orders. lf they refuse orfail to hand overthe possession of such vested lands

without a reasonable cause, the collector may take the possession of such lands
by force, if necessary.

The lands vested in Government can only be used for the following purpose:-
(i) An area not less than 50 per cent of the total area vested in Government

. was to be ear:marked for grazing and other common purpose of the inhabitants of
an estate.
(ii) T-he remaining 50 per cent of the area was to be allotted to landless persons
orto a person whose holding was less than one acre to make to one acre. This



scheme was framed by the Government for ameliorating the lot of landless

persons.
(iii) Through an amend.ment made later, the vested land can now also be'
transferred to some other Departments, of the State Government or can be given

on lease to an individual in connection with development activities of the state.

However, this provision rivas subject to the condition that this will not reduce.the
land to less than 50 per cent reserved for common purposes for the inhabitants of
an estate.
An exception (d) appended to s.3 (2) of the pr:incipal act has been inserted vide
Amendment act of 2001. Which runs as?

"(d) .land recorded as "shamlat tika Hasab Rasad Malguzari" or by any such other
name in the ownership column of jamabandi and assessed to land revenue and

has been continuously recorded in cultivating possession of the Co- sharers so

recorded before 25th January, 1950 to the extent of their share therein."
Provided thatthe Previsions of this clause shall not be applicable to such lands

twhich 
have already been put to use by Government.

Further, vide letter no. rev. B.A.( 3) -8/2OO1. dated 12/t2/20O1the F.C-cum -
Secretary (Revenue ) to the Govt. of H.P. has clarified that s.3 (2) (d) should be

understood in its natural meaning as the word " cultivation" has not been defined
in the Act. The plants which have perennial roots, trees shrubs and grass are

included in crop. lf one raises such crop, he naturally cultivates the land for the
specified purpose. In Corps Juries Scandium vol.25, the purposes as cultivation
have been explained.i' In the present tense cultivate has been defined as to
improve the product of the earth by manual industry, management and

improvement in order to till, prepare for crop manure ,plough, dress , sow and

rape the cultivation will include good management and care and usually , but not
always implies the planting of annual crops. The harvesting of such crops as . .

perennial grass has been held to be utilization of land. lf one adopted any physical

process even to safeguard such crop he could be held to be cultivating it. lf he has

proved that he has protected it from the animals he could have been stated to be

in cultivating possession of that land ".

The gist of notification dated I2lt2/2OOL was plainly to revert back only those
lands which were recorded as "shamlat Tika Hasb Rasad Malguzari'r or by such

other name in the ownership column of Jamabandi and assessed to land revenue
and has been continuously recorded in cultivating possession of the co-sharers

before 25th January 1950 to the extent of lands held under their cultivating
poss€ssiori , except the land already been put to use by the government after the



commencement of the principal Act of t974. The notification goes on to direct
that the land which has already been put to use by the govt. should not be

disturbed. That the land so identified will be mutated back to the shamlat hasab

rasad malguzari or whatever term might have been us€d for owned shamlat"
accordingly. The Act as per the provision of the Principal Act,

-(1) All lands vested in the State Government under this Act shall be utilized for
the following purposes :-

(a) an area not less than fifty per cent of the total area vested in the State
Government under section 3 of this Act for grazing and other common purposes

of the inhabitants of an estate ; and
(b) the remaining land for allotment to a landless person or a person whose
holding is less than one acre to make his holding one acre under a scheme to be

framed by the State Government by noti- fication in the Official Gazette. The

allottee shall pay.an amount at the rate of forty-eight times the land revenue and

, rates and cesses chargeable on the land allotted to him under the said scheme,

either in lump sum or in six monthly instalments not exceeding four.
(2)The land reserved under clause
(a) of sub-section (1) of this section shall be demarcated by such Revenue Officer
and in such manner as may be prescribed.
(3) Any scheme framed by caluse (b) of sub-section (1) of this section may
provide for the terms and conditions on which the land is to be allotted.
.By the Himachal Pradesh Village Common Lands Vesting and Utilization ,

(Amendment) Act, 2OOL, which was brought into force with effect from the date
the original Act was enforced, various sections including Section 3 were amended.
Clause (d), which was added in sub- section (2) of Section 3, reads as Under:
"(.d) land recorded as "shamlat tika Hasab Rasad Malguzari" or by any such other .-

name in the ownership column of jamabandi and assessed to land revenue and, , .

has been continuously recorded in cultivating possession of the Co- sharers so

recorded before 26th January, 1950 to the extent of their share therein."

ln khatri ram vs state of H.P. CWP No. LOO77 /2005 Honb'le,High Court of H.P. held
that the expression common purposes defined in s.8 -A is read down and

explained to near those departmental activities which are akin to the agricultural
pursuits read with expression common purpose defined in the Act and not the
mining activities, to save it from being declared unconstitutional. Some of the
relevant provision of H.P. village common land vesting and utilization rules l-975,
here in aftef called the principal rules of t975.

a
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That, after due cognizance of the instant matter which prima facie involved a

genuine 'public interest' this court has decided to invoke the 'review provisions'

prescribed vide s.9 of the principal Act seal with opportunities of being heard

heard to the panties concerned. Accordingly, a notice/ summon was issued in the

name of Pradhan of all the gram panchayats of revenue sub -division of Shillai

and directed then to^-ap.pear before this court on I2/O7 120L6, representatives of
27 outof totai 29 panchayats presented on the appointed day. They were rnade

abreast of each and every complexity of this case by this court in "open house"

and thatthis court has also delivered to all public representatives so presented on

that appointed day, a written materialvide letter no. SDK/MC/SDM/SHO1201,6-

737 dated 12107 /2}t&containing gist of the case with a request to convene

meeting of allconcerned under their respective jurisdiction and place before this

court the written conclusion of meetings so convened on the next appointed
date. Accordingly, post of the panchayats having lion's share in pre-1974 lands

have convened special/ monthly meetings in advance and submitted their
lz'written comments in the instant matter before this court on the next appointed

day. That, the generalization of their comments concluded a "general opposition
in reverting backthe village common land (converted the govt. land vide principal

act of 1-974\ in question".
Let us pause for a vrhile and discuss the word 'shamlat deh'first. To understand

this, it is pertinent to mention Pre- Recognition Act history of above named lands

in the erstwhil.e Punjab state. The institution of panchayats is a post-

independence development in this area .That, in pre panchayats era The land

'sharnlat was mentioned in the revenue record as 'shamlat- deh' and 'shamlat

patti'. The former happens to be the shalmat of entire village and thb letter used

to be the shamlat of a particular patti only. Linking above named entries with th€
provisions of ,Punjab village common land Act, the shamlatdeh vested in the' ,

gram panchayats as per sec.2 (g) (f) of the Act and shamlat pattli byvirtue of s.2

(g) (f ) of the Act. The common difference is that the land of shamlat patti vests in

the gram panchayat only if the land is being used for the common purpose of the

village, where as there exist no such requirement in case of 'shamlat deh'. This

simply means that the latter whether used for common village purpose or not
, will vest in the gram panchayats under all circumstances. On the other hand, land

of shamlat patti being shamlat of a single patti, can vest in panchayat only if it has

actually been used for common purpose of the village. [n case, such land has not
been used for common purpose of the village ,then such land is considered to be

the ownership of the proprietors of that patti.But as per the various decisions of
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Hon'ble High Court of Punjab and Haryana There was no necessity of imposing
such-a condition with regard to shamlat deh lands. The reason for the same is that
if it had been so , thenthere be no shamlat lands left for the future generations or
requirements of the village. lt is therefore , evident from the above discussion
that if as per revenue records the land is entered as shamlat - deh, then it will
automatically Vest tn the gram panchayat irrespe.ctive of whether it has been
used for common purpose or not.
Form the above analysis, it is evident that by mentioning the basis of share in the
shamlat deh in the column of ownerships, the nature shamlat deh does not get
change. Such land remains sham;lat deh and vest in the gram panchayat under s.2

{g) (1) of thg Punjab village common land Act. Similarly, the word makbuja malkan
or "makpooja mukhtalif" in the column of cultivation are so mentioned because
there was no other option. The same was held by Hon'ble supreme court in
sukhdev singh & oth. Vs gram sabha bari khod, L977 PUI50 (AlR 1977 SC 1003).
Before moving further, certain statutory provision need to be extracted i.e. s.2 (g)
(1) ,

(3) ans (5) exception (viii) and s.4 of the Act :-

(S) "Shamilat deh" includes
(1)Land described in the revenue records as Shamilat deh excluding abadi deh.
(2)Shamilat Tikkas,
(3)Land described in the revenue records as shamilat, Tarafs, Pattis Pannas and
Tholas and used according to revenue records for the benefit or the village
community or a part thereof for common purposes of village.
(4)Lands used or reserved for the benefit of the village, community including,
streets, lanes, playgrounds, schools, drinking wells, or ponds within a.badi deh or
gora deh and
(5)Land in any village described as banjar qadim and used for common purposes
of the village, according to revenue records, but does not include land which:
3Proviso..

4[(i)becomes..............
(ii)has been allotted on quasi permanent basis to displaced persons.
(iii) has been partitioned and brought under cultivation by individual landholders
before the 26th January,1950.



(iv)having been acquired before the 26thJanuary, r.950, by a person by purchase
or in exchange for proprietary land from a co sharer in the shamilat deh and is sorecorded in the jamabandi or is supported by a valid deed.;1[and is not in excess
of the share of the co sharer in the shamilat deh.
(v)is described in the revenue records as shamilat, Taraf, patti panna an Thota andnot used; according to ievenue records for the benefit to the village community
or a part,thereof or for common purposes of ilre village.
2[(vi)lies ou'tside the abadi deh and was being used as gitwar, bara manure pit,
house or for cottage industry, immediately before the commencement of this
Actl.
3(vii)is Sha milat deh...........
(viii)was shamirat deh was assessed to rand revenue and has been in the
individual cullivating possesslon of co-shares not being in excess of their
respective s.hares in such shamirat deh on or before the 26thJanuary, tgso, o,.

,flIlf^Tf ?t 
used as a place of worship or for purposes, subservient thereto,

rmmedratery before the commencement of this Act].
(h)"Shamilat Law" means:-
(i) in relation to land situated in the territory which immediately before the lstNovember, 1-956, was comprised in state of punjab, the punjab Vilage common
Lands( Regulation) Act, j.953, or
(ii) in relation to land situated in territory immediately before the lst . November,

.1955, was comprised in state of Patiala and East punjab states Union; the pepsu
Village Comrnon Lands Regulation Act, 1954;
(i)"state- Government" means the Government of the state of punjab.
3. Lands to which'this Act applies-
(1) The act shall apply and before the commencement of this Act the shamilat
Law shall be deemed always to have applied to ail lands which ,r" ,nu,'.'it.ll.n
as defined in clause(g) of section 2.
(2)Zotwithstanding, anything contained in sub section (1) of section 4, where anyland vested in the Panchayat under the s ramilat law, but such. land has been
excluded from shamilat deh as defined in clause (g) of section 2, all ri!hts, title
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and interest of the Panchayat in such land shall, as from the commencement of
this Act, cease and such rights, title and interest shall be revested in the persons
in whom the vested imrnediately before the commencement of the Shamilat law
and the Panchayatshall deliver possessionof such land to such person or persons:
Provided that where a.Panchayat is unable to deliver possession of any such land
on account of its having been sold or utilised for any of its purposes, such land
shall not cea'se but the Panchayat shall, notwithstanding, anything contained in
section 10, pay,to the person or persons entitled to such land ,compensation to
be determined in accordance with such principles and in such manner as may be
prescrib.ed

4. Vesting of rights in Panchayat and non-proprietors.-
(l)Notwithstanding anything to the contrary contained in any other la.or for the
time being in force or: in any agreement, instrument, custom or usage or any
decree or order of any court or other authority, all rights, title and ihterest
whatever in the land:-
(a) Which is included in the Shamilat deh of any village and which has not vested
in a Panchayat under the Shamilat law shall.at the commencement of this Act vest
in a Panchayat constituted for such village, and where no such panchayat has
been constituted for such village, and where no such panchayat has been
constituted for such village, vest in the Panchayat on such date as a panchayat

. having jurisdiction over that village is constituted ;
(b) Which is situated within or outside the abadi deh of a village and which is
under the house owned by a non-proprietor, shall, on the commencement of
shamilat law, be deemed to have been vested in such non-proprietor.

(2)Any|andwhichisvestedinaPanchayatundertheShami|at|awsha||be
deemed to have been vested in the panchayat under this Act.
(3) Nothing contained in clause (a) of sub-section (1) and in sub section (2) shall
affect or shall be deemed ever to have affected the ;-
(i) existing rights, title or interests of persons who, though not enteied as
occupancy tenants in the revenue records are accorded a similar status by custom
or otherwise, such as Dholidars, Bhondedars, Butimars, Basikhopohur, Saunjidars,
Muqarrirdars;
(ii) rights of persons in cultivating possession of Shamilat deh, for more than
twelve years 1[immediately preceding the commencement of this Act] without
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payment of ,ent or by payment of charges not exceeding the land revenue and

cesses PaYable thereon'

(iii)rights of a mortgagee to whom such land is mortgaged with possession before

the 26th JanuarY, 1'950'

5. Regulation of use dnd Occupation, etc of lands vested or deemed to have been

vested in Panchayats-

(1)All lands vested or deemed to have been vested in a Panchayat under this Act'

shallbeuti|isedor,disposedofbythePanchayatforthebenefitofthe
,nn.O,a.nts of the village concern in the manner prescribed

Provided that where two or more villages have a common Panchayat' Shamilat

deh of each village shall be utilised and disposed of, by the PancharTat for the

benefit of the inhabitants of that vitlage'

t 
prouid"d further that where there are two or more Shamilat tikkas in a village, the

Shamilat tikka shall be utilised and disposed of, by the Panchayat for the benefit

of the inhabitants of that tikka'

.lProvidedfurtherthatwherethecultivab|eareaof|andinShamilatdehofany

village, so vested or deemed to have been vested in panchautt.f : !n 
excess of two-

"thirds of the total of that village (excluding abadi deh). then cultivable area upto

the extent of twci-thirds of such totar area shail be reft to the panchayat and one-

half of the remaining cultivable area of Shamilat deh' shall be utilised for the

settlement of landless tenants any other tenants ejected or to be ejected of that,

viilage and the remaining cultivabre area shail be utirised for distribution to small-

rand owners of the viilage by the coilector in consurtation with the panchayat,.in 
.

such manner as may be prescribed]' 
.\,

(2)TheareaofShami|atdehtobeuti|izedforthepurposesofthethirdprovisoto
sub-section(1)sha||bedemarcatedbysuchofficerinconsultations.withthe

. Panchayat and in such manner as may be prescribed'

(3)TheStateGovernnientoranyoff'icer.authorisedbyitinthisbehalfmay,from
time to time, with a view to ensuring compliance with the provision of the

;,tr*. ft@^ 
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second proviso to sub-section (1) or sub-section (2) issue to any panchayat such
directions as may be deemed necessary.

2(4) Nothing contained in the third proviso to sub section (1) and in sub-section
(2) and sub-section (3) shall apply to the "Hilly area".
3(5) Notwithstanding anything contained in the prereceding sub-sections, on land
vested or deemed to have been vested in the panchayat under this Act, shall be
disposed of by way of sale, gift or exchange, so as to have with the Panchayat,
cultivable area which is less than fifty percent of the total cultivable area vested
or deemed to have been vested in the Panchayat l.

That, lands described inthe revenue record as shamlat deh simplicitor or
followed by expresson like h'asab paimana malkiat mundra.ja shajra nasab, or
hasab hissa andraj shijra nasab or mushtarka jumla malkan hasab rasad raqba
khewatder came to vest v,rith the gram panchayat with the enactment of Punjab

-village common lands (regulation) act 1954. Reported judgments in such findings
I
are :

(1). Sukhdev singh & oth. Vs gram sabha bari khad . AIR 1977 SC 1003;
(2). SHIVE CHARAN SINGH & OTH. VS gram panchayat Narika another, 1977 PU
453;
(3)" Kashmir singh vs oth. Vs Jt- Development commissioner. CWP No. 1,1722 of
1999
(a). Tel'ram vs gram sabha manabpur,1976 PU 628.
.Whether land in village described as banjar qudim can be deemed to be shamlat
only if apart from being described as such , the same is used for the common
purpose of the village?
In Te[ Rams case (supra) , the double - bench of Hon'ble high. court of punjab &
Haryana held that s'2(g) provides some of the eventualities under which the land,
can be treated as shamlat deh and these are contained in clauses (1) to (5). In the
case in hand the requirements applicable to the order to bring the same within
the definition of shamlat deh; no further reference to any other clauses is .

necessary

Another division bench in Charan singh's case noted:-
;[hat, from the bare perusal of the sub-clauses , it would be evident that all the
said sub-clauses are independent of each other and describe as to which type of

fftr€
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land would be included in the shamlat deh. Sub-clause (1) covers the case of land

described in the revenue records as shamlat deh; while sub- clause (5) covers the
case 7 lands in the villages described as banjar qadim and used for common
purpose of the village according to the revenue record. The Hon',ble court agreed

that sub-clause (5) could cover the cases of lands which may belong to private

persons but having been recorded as banjar qadim and used for common purpose

of the village'accordingly to revenue record, would become shamlat deh. lt is
evident that such a case could not fali within the purview of other clauses. Bench

quoted that, it is clearthat sub- clause (5) was enacted with a definite purpose to
apply to the banjor qadim land used for the common purpose of the village

according to the reverlue record even if it belonged to any particular individual or

individuals. lf this sub-clause had not been added as an independent one, then

the.entire village community could have been deprived of valuable right at the
sweet will of an individual proprietor. Further , the idea of the legislative seems to
be clear that such land should vest in the gram panchyat as the same would be

t properly administered and managed by the gram panchayat. Thus it can't be said

that sub-clause (5) was added by the legislative without any purpose. lt is also

equally clear that in case the legislature had intended to circumscribe the scope

of sub-clause (1) by adding sub clause (5) tl"ran sub-clause (5) would not have been

added as a separate clause but would have been added as a proviso immediately
after sub-clause (1-). The manner in which the provisions have been arranged and

drafted ieave no manner of doubt that all the sub-clauses are independent and do

not govern or circumscribe the scope of each other any manner.
In Maghi Ram's case , the court held that the expression "Shamilat Deh Hasab

Mundaraza Shijra Nasab" denotes ownership of properties, in accordance with
their share holding , prior to the enactment of the pepsu village common lands
(regulation) act, 1954. The expression 'Makbuja Malkan' denotes possession.in

common, of the proprietary body,with no particular proprietors in possession of
any portion of land ,much less,in cultivating possession. Upon enactment of the
pepsu act, in 1954, land described as 'Shamlat Deh'came to vest in a gram

panchayat, thereby putting an end to the ownership of proprietors,.without any

exception. The pepsu act, was repealed and re-enacted as the 1961 act. Section

" 3(1) and s.3 (2) (i) of the l-961- Act, provide that land that was shamlat deh under

the pepsu Act, shall continue to vest in the gram panchyat to the extent and in

the manner, provided by s.2 (g) of the 1961 Act.

The vires of the Punjab village common lands (regulation) Act, 1954, which is

para-inatefia to the pepsu act was upheld by a division bench of Punjab &



Haryana High Court in Hukum singh shibjha & oth vs the state of Punjab , air 1-955

punjab ,2ZO.The validity of 1951 act was upheld by a division bench of Hon'ble

count a.bove in kangra valhy state co.ltd. vs kaidar nath and oth, Air t954,'Punjab

503 and thereafter by a constitutional bench of the Hon'ble supreme court in

ranjit singh vs state of Punjab air 1965 (s.c) 632 setting on rest any controversy

that with the enactment of the pepsu act and the any 1951 Act, right title or

interest of proprietors in 'shamlat Deh ' stood extinguished in its entirety but

stand restored only to the extant that such land is excluded from shamlat deh in

accordance with the 1961 Act. Admittedly the land in dispute was shamlat deh on

the enactment of the pepsu act. The land , therefore vested in the gram

panchayat in 1954 and tan only be excluded from "shamlat deh" , if it is proved

that it falls within any of the sub-sections of s.2 (g) of the 1961 Act, enacted to

excluded land from 'shamat deh'. The petitioners claim exclusion from shamlat

deh unders.2 (g) (iii) of the 1961 actand are,therefore requireto prove :-

That they were in his possession as proprietors;
t 

Th" land was partitioned ; and

Brought under cultivation by individual land owners before 26.01.1950.

In prem singh's case, the land was recorded as shamlat deh whereas, in the

column of possession, the proprietors were recorded to be in possesson as per

the sharat-wajib-ul-arz. lt was held:-
,sec.2 (g) (f) of the 1961- act, clearly, providesthat land used as Charand (pasture)

.shall vest in a gram panchayat. The clauses of s.2 (g) are to be read separately and

not collectively as such clause provides for separate situations in which "shamlat

Deh" shall be included or excluded from "shamlat". Where , however, the land is

charand , it is included in shamlat deh by section Z (g) (f ) of the 1951'act and

where it is describe as panna , patti,thola, or is a Banjar Qadim or as any other

variety, it would not be excluded from "shamlat Deh" , under any of the other' .

clauses of s.2 (g) of 1961 act. Section Z(g) (f) of the 1961 act is an in-dependent

sub-section that postulates an automatic inclusion of 'charand' , in shamlat deh.

The factthat sharatwaji-ul-arz records that land shall be used by proprietors

where as non-proprietors shall be required to make a fixed paymentclearly

indicates that the land was to be used for common purpose of the.entire village

ffit'IlT,tl;n', case wherein the land was held to be shamlat land and vesting in

the panchayat. lt was also held that the petitioner has failed to show that he was

in possession of the land on 26.1.L950. Considering the respective contentions,

the court held to the following effect :-

3sg'rEa RGr€
- r*.r I



t.
it
,'i

!'r
fi
i1
l'.

lit;
i:
E]

t'
t
!
1a

t.t.t.
l;.

li
li
l,iltl
ti
ltl'

t;
H
ll
ll
li
?li

:

t
II
I
ie
l.

E

;
I
I
I:

i
I
I
I
I
I
I
li
t;II
tl -

iE.F

A village consisted of and even today consists of land used for cultivation and land

used for common purposes. The common land of a village is used and reserved

for pastures, roads ponds, cremation ground etc. and is generally denote by the

words 'shamlat Ceh1. The common land was owned by proprietors , in accordance

with their share holdings, determined either in proportion to their proprietary

holdings , i.e, Hbsab Rasid Zare Khewat' or in accordence with land revenue paid ,

that is Hasab Rasad Paimana Malkiat. These words merely denoted the manner of

calcglatirig share holdings of proorietors, in sharnlat deh, or shamlat patti and had

no relevance to the nature of land. The common land belonging to a patti, a

panna, a thola, or a Taraf, was represented bythe words shamlat, patti , taraf,
pana orThola, thereby undicatingthatthe land was common land of a patti etc.

.shamlat deh was generally recorded in possession of proprietors by the words

'Makboole Malkan' i.e. possession in common of the pror:iet.ory body, with no

particular proprietor in separate possession. Where, however, a appropriator was

, in separate "cultivating possession" of any part of shamlat deh , his name was so

recorded in a particular khasra number or number.

Shamlat Deh of a village vested in proprietors and was used and managed by then

to the exclusion of non-proprietors. Shamlat Patti etc. vested in rnembers of the

Taraf,Patti,Panna or Thola shamlat Deh . shamlat patti could be leased ,

mortgaged , sold and partitioned by properties in according their share holdings.

The enactment of the pepsu act and the Punjab village common land (regulation)

act, 1-953, collectively, called "shamlat law" brought about a paradigm Shift in the

ownenship of shamlat Deh. 'shamlat law was enacted as a measure of agrarian

reform so as to break the stranglehold of proprietor and extinguished their

proprietary rights by permitting, for the first time, non- proprietorS to use

common lald , without any let or hindrance. By these statutes land described as

.shamlat deh came to vest in a gram panchayat,without exception. " shamlat law

was repealed and enacted as 1061 act. Section 2(g) (1) of 1961 ac!defines

shamlat Deh to include lands described in the revenue records,lfls shamlat Deh

subject, however to certain exceptions set out in s.2(g) and s.4 of the 1961 act.

Despite the enactment of s.2 (g) (t) of the 1961 act, revenue author:ities

continued to record the expression "Hasab Rasad Zare Khewat" or "Hasab Rasad

paimana Malkiat" etc. after the words 'shamlat Deh'. As already discussed these

expresson do not relate to the nature of the land but denote the proprietary

position, before enactment of pepsu act 1-954, Punjab village common land

(Regulation) act, 1953 and the Punjab village common lands (Regulation) act

. 
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andare therefore, superfluous. The question has already been answered in
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two separate judgements namely, Kashmir singh Vs. joint development
commission, Punjab &oth. 2005 (1) 1.A.R.507 and Sita ram etc. Vs G.p. lsmaila etc.
(cwP) No. 9368 of 200f recorded by division benches on 20.06.2007.
That, the above said discussion appf ies in case of areas merged in Himachal from
erstwhile Punjab state and in old Himachal areas, such lands were either with the
village committees or with the co- sharers with no control of the panchayats or
the govt.
Under the Himachal Pradesh village Common Land vesting and Utilization Act,
L974 certain categories of land were vested in the State Government . ln terms of '

section 3 of the Act, the lands vested were as under:-

(a) Those areas which were vested in a Panchyat under section 4 of the punjab
Village common Land (Regulation)Act, 1961-, as enforced in merged areas of
Himachal Pradesh under section 5 of the Punjab Re-organisation Act, 1966. This
precluded lands used or reserved for the benefit of village community including
streets,lanes, play-grounds, schools, wells and ponds within Abadideh or
Gohrdeh.

(b) Those areas which were described in the Revenue records as shamlat taraf,
patties and thola; and not used as per revenue records for the benefit of the
village community or a part thereof for comrnunity purposes of the village . This
applied to those areas which were added to Himachal Pradesh under section 5 of
the Punjab re-organization Act, 1966.

(c)Those areas which were described in revenue records as shamlat,'shamlat,deh,
taraf, shamat, shamlat chak and patti. This applied in respect of those area! which
comprised Hirnachal Pradesh immediatelrT before November 1,196G. : . . 

'.

The abov.e provisions shall not apply to land described in (b)and (c) categories '

above if, before the commencement of the Act:-

(1) Partition of such lands is made by individual co-sharers through a process of
law by a competent court or authority; :

(2)Transfer of such lands is made by the landowner by way of sale, gift or
exchange; and



t

(3)That such land was built upon by an inhabitant by raising a residential house or
cowshed.

The Cbllector may direci the !and-owners of the lands vested in the Government
to hand overthe possession of such lands within ten daysfrom the service of the
orders. lf they refuse or'fail to hand over the possession of such vested lands

without a reasonable cause, the collector may take the possession of such lands
by force, if necessary.

The lands vested in Government can only be used for the following purpose:-
(i) An area not less than 50 per cent of the total area vested in Government was
to be earrnarked for grazing and other common purpose of the inhabitants of an

estate.

(iilTheremaining 50 per cent of the area rvas to be allotted to landless persons or
to a person whose holding was less than one acre to make to one acre. Thist 
scheme was framed by the Government for ameliorating the lot of landless
persons.

(iii)Through an amendment made later, thi: vested land can now also be

transferred to some other Departments, of the State Government or can be given

on lease to an individual in connection with development activities of the state.
However, this provision was subject to the condition that this will not reduce the
land to less than.50 per cent reserved for common purposes for the inhabitants of
an estate.
It is clearthat statusof shamlat land was different in case of old and neur

Himachal and that a proper legal regine was existed in case of the foim, before -

introduction of parity after reorganization act. lt was well settled that :-
The land described in the revenue record as shamlat Deh simplicitor or followed
by any other expression, cameto vest with the gram panchayat. The suffix
attached to the word shamlat Deh defines the proprietary position and not the
nature of the land.
A bare perusal of s.2 (g) (f) (3) (5) & exception (viii) and s.4 of the'1961- act'
suggests that all the said clauses and sub-clauses are independent bf each other
and describe as do which type of land would be included in the shamlat Deh.

After:1961 act & pepsu act or ("agrarian reforms") right, title or interest of
proprietors in shamlat land stood extinguished in its entire but stood restored to
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the extent that such land is excluded from shamlat-Deh in accordance with 1961

act.

Test fdr any applicant to claim exclusion from shmlat-Deh:-
That land was his possession as proprietors;

The land was partitioned ; and

Br.ought under cultivation by individual land owners before 26.07.1950.

Land being used for village common purpose or ' charand' land is shamlat -Deh.
Words makbooja malkan or makbooja mukhtalif denotes possession in cornmon

of entire proprietory body. Where, however a proprietor \^/as in seperate
"cultivating possessior{' of any part of shamlat Deh, his name was so recorded in
a particular khasra number or numbers.

Sections 2 (d), 3,5 and 8 of the Act, the relevant extracts of the amendments
made in 200L and 2005 as also Rules 3,4,5,5,7 and 9 of the Rules which have

bearing on the decision of this appeal read as under:
The 1974 Act.
"2. Definitions.- In this Act, unless there is anything repggnant in the subject or
context,-
(d) "landowner" means a pers'on having a share in the shamilat land as recorded

in the land records and includes a panchayat.

3. Vesting of rights in the State, Government.- (1) Notwithstanding anything to the
contrary contained in any other law for the time being in force or in ariy

agreement, instrument, custom or usage or any decree or order of any cburt or
other authority all rights, title and interests including the contingent interest, if
any, of the landowner in the lands in any estate-
(a) vested in a Panchayat under Section 4 of the Punjab Village Common Lands

(Regulation)Act, 1961 (18 of 1961) as in force in the areas added to Himachal

Pradesh under section 5 of the Punjab Re-

organisation Act, 1966 (31 of 1-966) except lands used or reserved forthe benefit
of village community including streets, lanes, playgrounds, schools, drinking wells
or ponds within abadi deh or garah deh,

(b) described in the revenue records as shamilattaraf, patties, pannas and thola
and not used according to revenue records for the benefits of the village

community or a part thereof or for common purposes of the village in the areas

fire.r€3q'frs53 ,l-\
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added to Himachal Pradesh under section s Jt,f'. Punjab Re-organisation Act,
1955; (31 of 1965) and
(c) described in revenue records as shamilat, shamilat deh, shamilat tafaf,
shamilat chak and patti in the areas comprised in Hiinachal Pradesh, immediately
before first November, 1965, shall stand extinguished and all such rights, title and
interests shall'vest in the State Government free from all encumbrances.
(2) The provisions of sub-section (1) of this section shall not apply to lands ,

described in clauses (b) and (c) of that sub- section if, before the date of
commencement of this Act-
(a) par:tition of such lands is made by the individual co-sharers through a process
of law by a competent court or authority.
(b) transfer of such lands is made by the landowner by way of sale, gift or
exchange,
(c) such land built upon by an inhabitant by raising a residential house or cow-
shed.t 
111 ffre State Government shall be liable to pay, and the landowners whose rights
have been extinguished undersub- section (1) of this section shall be entitled to
receive the amount in lieu thereof at the following rates:-
(i) for the land reserved for grazing and other common purposes under clause (a)

.of sub-section (1) of Section 8, five times the annual land revenue including rates
and cesses chargeable thereon; and
(ii) forthe remaining land, fifteen times the annual land revenue including rates
and cesses chargeable there:
Provided that where the land vested in the State Government under this Act is
not assessed to land revenue, the same shall be construed to be assessed as on
slmilar land in the estate and if not available in the estate then in the adjoining-
estate or'estates, as the case may be. . 

,

(4) xxx xxx xxx (5) The Collector may, by order in writing, at any time after the land
vests in the State Government, direct the landowners to deliver possession
thereof within 10 days from the service of the order to such person as. may be
specified in the order. (6) lf the landowners refuse or fail without reasonable
cause to comply with the order made under sub-section (5), the; Collector may
take possession of the land and mayforthat purpose use such force as may be
necessary."
6. Determination of amount payable to landowners.- (1)The Collector shall cause
a notice to be served in the prescribed form and manner to the landowner, whose
rights have been exti.nguished under sub-section (1) of section 3, stating therein,
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the area of land vested in the State Government and the amount proposed
therefore, immediately after the commencement of this Act, calling upon him to
prefer objections, if any,-within 60 days from the receipt of the notice.
Provided that the Collector'may entertain the objections after the expiry of the
said period of 50 days if he is satisfied that the landowner was prevented by
sufficient cause frorn filing the objections within the prescribed time.
(2)The Colleetor after giving the landowner or landowners, as.the case may'be,
an opportunity of being heard and.making such inqgiry as.may be necessary, shall
make an award determining the amount payable by the State Government to the
land owners in accordance with the provisions of sub-section (3) of section 3 and
also apportion the amount thereof among the landowners.
(3) Where the amount is payable to a minor, the Collector may make such
arrangements as may be equitable having regard to the interest of the minor.
8. Utilisation of land veste.d in the State Government.- (1-) All lands vested in the
State Government under this Act shall be utilized for the following purposes:-

t 
1a1 an area not less than fifty per cent of the total area veted in the State
Government under section 3 of this Act for grazing and other common purposes
of the inhabitants of an estate; and
(b)the remaining land -
(i) for allotment to a landless person or any other eligible person; or
(ii)for allotment of site to a handicapped or houseless person for the co.nstruction
of a house;

under a scheme to be framed by the State Government by notification in the
OfficialGazette and the allottee shall pay an amount at the rate of forty-eight
times of the land revenue and rates and cesses chargeable on the land allotted to
him under the said scheme, either in lump sum or in six monthly instal'ments not -

exceeding four."
(2)The land reserved under clause (a) of sub-section (1) of this section shall be
demarcated by such Revenue Officer and in such manner as may be prescribed.
(3) Any scheme framed by the State Government under clause (b) of sub-section
(1) of this section may provide fortheterms and conditions on which the land is
to be allotted. (a) The State Government may, by notification in the Official
Gazette, add to, amend, vary or revoke any scheme made undei this section."- 
By the Himachal Pradesh Village Common Lands Vesting and Utilization
(Amendment) Act, 2OOL, which was brought into force with effect from the date
the original Act was enforced, various sections including Section 3 were amended.
Clause (d), which was added in sub- section (2) of Section 3, reads as under:
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"(d) land recorded as "shamlat tika Hasab Rasad Malguzari" or by any such other
name in the ownership column of jamabandi and assessed to land revenue and
has b.een continuously recorded in cultivating possession of the Co- sha'rers so
recorded before 26th January, 1950 to the extent of their share therein."
By the Himachal Pradesh Village Common Lands Vesting and Utilization
(Amendment) Act, 20.05, which was enforced on 8.7.2o0s, the following sub-
sections were added to Section 3(2):
"(2-a) The land reverted back to co-sharers under clause (d) of sub-section (2)
shall not be transferred by such co-sharers, by way of sale, gift, mortgage or
otherw.ise, during a period of twenty five years from the date of mutation of such
land.
(2-b) No Registrar or the Sub-Registrar, appointed under the Resistration Act,
1908, shall register any documeqt pertaining to transfer of such land, whicli is in
contravention of sub- section (2-a) and such transfer shall be void ab initio and
the land involved in such transfer, if made in contravention of sub- section (2-al,

t shall vest in the State Government free from all encumbrances."
Rules.

Taking possession of the land.- (1) As soon.as may be after coming into force of
the Act, the Collector, shall ask the Tehsil Revenue Officer to send in Foinr 'A'
details of the shamlat land estate wise that has vested in the State Government.
(2) On receipt of the details of the shamlat land under sub- rule (1), the Collector

' shall proceed to take over possession of the land under sub-sections (5) and (G) of
section 3.

Mutation of land in favour of State Government.- After the possess.ion of shamlat
land has been taken under the preceding rule, the Collector shall ask the Tehsil
Revenue Officer to mutate the land in favour of the State Government.
Notice to be served on the landowner.- The notice to be served on the landgwner
under section 5 shall be in Form 'B' and on the basis of orders passed by the ,

Collector under rules 6 and 7. The notice shall be served in the manner prescribed
under the rule made underThe Punjab Land Revenue Act, 1887, for service of
notice issued by the Revenue Officers.
Demarcation of land under section 8.--(1) On receipt of the information in Form
'A'the Collector shall start a file of demarcation of land for grazingand common
purposes and the land to be earmarked for allotable pool and send the same to
the Tehsil Revenue Officer for proper demarcation of the land for grazing and
common p-urposes and for allotable pool. The percentage of the land to be

. reserved for grazing and cominon purposes shall be fixed in consultation with the



estate right- holders keeping in view the provisions of section g. The Tehsil
Revenue Officer and the Collector shall be guided for demarcation of shamilat
land for the said purposes by the following consideration:-
(1) total cattle population of the estate;

(2) the number of eligible persons in the estate;

(3) total acreage of existing cultivated land excluding area under illegal
possession/encoroach ments;
(4) total area of charapd lands;
(5) the land which is used for common purposes like cattle ponds, manure pits,
sand bihag, kuhis, paths and the land recorded in the khataunis, of 'sharai-am'
and 'Rafai-am' shall continue to b,e so used and reservec] for common prrpoi"s;
(6) the land on which the tree growth is thick and is required to be maintained as
forest inthe public interest, shall be excluded from the allotable pool;t (7) as far as possible the grazing areas and allotable pool areas shall be
demarcated in compact blocks keeping the principles of consolidation of land
holdings in view; and (8) land allotted under contracts, agreement and leases by
the Panchayats in respect of the land vested in the State Government when
cancelled under section 4 of the Act shallform part of the allotable pool.
(2)The Tehsil Revenue officer after a thorough survey and inspection of the
shamilat lands shall demarcate the iand and shall get the separate lists of khasra
numbers that are reserved for the comnton purposes and the land to be given to
eligible persons attached to the file. He shall also place on the file an index map of
the village delineating the shamilat land and showing the demarcation of the
grazing land, the land reserved forcommon purposes and the land reserved for
allotable pool. The Tehsil Revenue Officer shall then sr.rbmit his pr.oposal of
demarcation to the Collector.
(3) The Collector after scrutinizing the proposal sent by the Tehsil Revenue Officer
shall fix a date for announcing his order after giving the inhabitants of the estate
concerned an opportunity of being heard and shall pass the order rqgarding the
percentage of area of land reserved for grazing and common purposes and areas
reserved for the allotable pool. (a) The collector may amend or vaiy the
percentage as referred to in sub-rule (3) with previous approval of the State
Government.
Prepar.ation-of records of unmeasured shamilat land.

SqaTErsdi fift-,d
R--rr ir-dr lB.s.)
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--ln case the shamilat land in an estate is unmeasured, the Collector shall prepare

record of rights for the same in view of the provisions of Chapter lV of the

Himachal Pradesh Land Revenue Act, L954, or of Chapter lV of the Punjab Land

Revenue Act, 1887, as the case may be, and thereafter demarcate the land and

pass order in the manner prescribed in rule 6.

Settlement of disputes.- lf a dispute arises regarding entry of the land vested'in

the State Gbvernrnent, the Collector shall be competent to decide the same after

a sumrnary inquirY."

Section 3 provides for vesting of rights in certain lands in the State Government.

Byvirtue of non obstante clause contained in Section 3(1-), overriding effect has

been given to the provisions of that section not only qua any other law for the

time being in force, but also any agreement, instrument, custom or usage or any

decree or order of any court or other authority and has the effect of extinguishing

all rights, titie'and interests including the contingent interest of the iand owners

in any estate. Clause (a) of Section 3(1) relates to the lands vested in a Panchayat
t under Section 4 of the Punjab Village Common Lands (Regulation) Act, 1961

except those used or reserved for the benefit of village community including

streets, lanes, playgrounds, schools, drinklng wells or ponds within abadi deh or

garah deh. Clause (b) relates to the lands described in the revenue records as

shamilat taraf, patties, pannas and thola which is not used for the benefit of the

village community or a part thereof or for common purposes of the village. Clause

(c) rel,ates to the areas which formed part of Himachal Pradesh before 1.11.1966

and the lands described in revenue records as shamilat, shamilat deh, shamilat

taraf, sharnilat chak and Patti.

After the Reorganization, the distribution of larrd in H.P. had its own probleqrs.,

There were two faces of this problem. One provision of land for landless and two,

increasing the size of holdings. The govt. felt that the surface area available iinder

the ceiling act might not the very large. Therefore legislation was enacted to vest

the shamlat lands in govt. by way of H.P. village common land vesting & utilization

ActL9l4.The Act not only sought to correct the anomaly that existed in the rules

regarding its regulation in the old and new areas of Himachal but by vesting such

land in government, it could distribute 50 per cent such land for settlement of

landless and eligible persons and forthe common purposes of the state right

holders lB.L.Mehta Agrarian reform in Himachal)'
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That 
'under Principal Act of !974,the scheme of vestment of shamrat tands ingovt. of H.p. was promurgated vide s.3,4,5,G and 7 of the principar Act read withruf e 3,4,5,6,7 and g of fl.p.viilage common rand vesting and utirization (Rures)r97s. And the scheme of utirization of said rand was derised under s.s(l) (a) (b) (i)(ii), (2) (3) (4) and s.8-A (added vide Amendment act of 1981). The aforesaidProvisions have begn re_produced above.

Hitherto 
' the Principail Act of '74 is kept in rXth schedure of the continuation ofIndia and there enjoy special protections. As regards an Act contained in schedule- rX', an amendment can't be given retrospective effect because that wourdinvolve the Amendment of constitution itself and it can be amended onry by theparliambnt as providq.d in Article 368. Any Amendment of an act placed in lXthschedure must, therefore, stand the test of fundamentar rights unress it isotherwise protected' Ev'idently, the provision of principal Act are nrore forceful-and 

authentic then the subsequentry undertaken Rmendments, exampre, in theinstant case after additioh of s.3 (2) (d) vide Amendment act of 2oo1,,nearry9934% of land vested in state gour. vide principat Act rg74,had to reverted backto joint proprietary village body. Thus, rendered entire vestment and subsequentutilization proceedings, as intended by framgrs of principar Act, entirely vicitated.In other words, the spirit of the principar act had rost or vanished.In state of H'p' vs Tarsem singh & oth. (2001) HonUit" supreme court herd thatunder sec'3 of the Act, all rights, titles and interests incruding the easementaryrights stood extinguished and all such rights, title, interests vested in the stategovt. free from all encumbrances.
I have through the records & observed that then in the instant case, the thenfield revenue agency of shillai sub-division, while effecting changes originated dueto the addition of sub- section (d) in section :(z) viJe Amend.ment act of 2001,,never gave a second thought and either inad,yertentlv or. ,nffi;;;; effected. ,'wholesare changes' in revenue records without even observing the codalformarities, for e.g., except for new instances , no ,Rapat _ Roznamcha)r wasentered before effecting Tabdir-Markiyat (.r,.ng" in ownership) mutations, incompliance to the Amendment act of 2001.

That' otherwise in normal circumstahces the then fierd agency requ.ired to initiate"a local enquiry" depicting following points before effecting wholesile'changes,Hereinafter 
called Settled propositions :_(a)carefully reading the various relevant provisions of principar act of !974,

fir',il?:ffiTfleof utilization of village .or-on tand as given ,ndu'. s.8 & 8-

:
A.J*tFr
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(b)Determining the exact proprietary status of the land before the appointed date

i.e. 25-1-1950;
(c)Preparation of fard-kabza ( possession-list) of individual proprietors ;

(d)Whether the land in question was partitioned and brought under cultivation by

individual land owners before 26.01.1950;
(e)A must complying the provisions of rule 6, 8 and 9 of H.P. village common land

vesting & utilization (Rules) I975 to ascertain quantum of land allotted to eligible
persons, land under illegal possessio6/encroachment, chanand lands , land used

for common purposes, lands under thick forest etc..etc;
(f)lnstance where a proprietor was in exclusive 'cultivating possession'of any part
of shamlt deh and to see whether his name was so recorded irr a particular khasra

number or nLlmbers.

(g)Preparation of a separate misal in each case where govrernment has utilized
land for its own purpo5e;
(h)Cross-checking that whether the clarification issued on L2/L2/2001 by the F.C-t .ur principalsecretary (Revenue) to the govt. of H.P. has been fully complied or
nou

ti) nny other detail sounds relevant.
Evidently, lhave gone through the records and find outthat even before
implementing the Principal Act of 1974, no special enquiry as nrandated under
PrincipalAct and "Rules of I9J5" haci ever conducted in case of shillai sub-division
and entire changes had been effected without conducting comprehensive fielcl

study and with the aid of available records. changes effected sitting within a

patwarkhana or with personal knowledge. That, almost similar pattern was
' observed while implementing Amendment Act of 2001. The consequences of

such a lax approach were devastating, and seriously hampered the developmental
perspective of entire area. ln one such glaring example keeping in view the
serious water scarcity in shillai town, the Administration has identified a potent
and perennial water source over land bearing khewat no.535, khatouni no.1218,

khasra no, 1355 measuring 22-0 bighas village gundah, kism-gair-mumbin Nalla.

The said source was sufficient to bring drinking water for 20-25 thousand people

after constructing a gravity scheme. In jamabandi for the year 1998-99, the

" ownership of this Nalla or Khalla (water source) depicted as 'Sarkaf Himachal

Pradesh'in ownership column and "Makbooja Mahakn Mall Rakba Charand"
(Revenue Department) in ownership column. Interestingly, the same 'clean' entry
changed after 2001Amendment as 'Shamlat Hasad Rasad Khewat' in ownership
column and "Makbooja Malkan" in possession column. Now, after this new entry

\

ftGcr E{T+-. 1E r }1



Irl

I

ldt

t

some influentialjoint-proprietors vetoed the issuing of ,No- objection certificatefavor of Gundah- shillai Giavitational Drinking w;t", scheme and 20 thousandpeople left without drinking - water. Here, ,.2(o) of he Amendment act andclariIication letter of F.c.(Rlof dated 12/tz/zooi cre rrry states that tands atreadyputto use bythe govt' shall not be disturb.a. o.o in this particurarcase, the thenfield Revenue 'agengy- 
kept on gifting away tanos *h,.r, were earrier recorded inthe name of their parent Reveiue Department before the 2001 Amendment.simirarry, fate of at existing pwD roads, r&pH schemes, Brock Deveropmentsscheme , dispensaries., schoors etc. hinge on the ,, sweet_wiil,r of a handfur ofinfluenilar co-proprietors. No horticurture, no forestry; un_mattered roadsinsufficient or inadequate deveropmentarschemes etc etc.; put this area farbehind' comparing with the rest of the state. r hal noticed that peopre used totraver at their de;tinations harf way or buses and rest of the harf way an pick_ups _-- reason being the entire road was not passecl due to non-widening orincompletion 

' again, obstruction attributed to "sweet-wilr,, of some co-sharers ofr shamlat lands; white travelf ing like cattre in pik-ups with drivers having fake-licenses in most of the cases, ih"r" simpleton poor viilagers are under constantdanger and threat' They had access to minimal health services because noamburance is permitted to traverthrough ,.not-p.rr"d,, 
roads.shirai _suinar_BariKoti road is the glaring example of above noteu oeiairs where.17 km of ,,kachhi,i

;::i.;fits 
on spot but onlv 3km is passed. pwD, pMJSy, NABARD etc scheme,s

to obtain 
many fold but developmental depatment

soil conse 
ot tot::luburn co- proprietors; similar is

and other 
MANREGA, rain water harvesting, Agricul

Further,asaresu|tofwrongimp|ementationofAmendmentActof2oo!,sorIQ
i nf I u e n t i a I p ro p rieto r, 

ffi ,.EH? J,. Tl,,?"rji;ie 
;"r. reve rte d I a n d s. . rr d ti ; ;; ;y

su traditional authorities,sit ally dectaring erstwhile
an

in vicious circte 
", 

.r..::n"#Tff,1.ffi ffi ;:*:J
- vast number of encroachments over .,reverted _ back,,out.

;lif,il;:ij"i1::;:::::::1":d-,in the instant case are or jurisdiction andI i m itation' so., wh ethe r the pe na | .r. r;;, ;ilil;:: i:;j#:l',:tfl iir1. r.
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case , or otherwise ?'or whether eVen the plea citing applicability of limitations
law is tenable in the instant case ?

The Hon'ble supreme court of India in Union of India Vs K.D. krishan lal. AIR 1999
Delhi 349 (80) DLT 4L2;1999 (s0) DRJ 446; L999(3)TAc 851: 1999(4) AD Del 740:
1999 (3) Rec Civ R 558, Held that Damage to public interest and public funder and

to protect the interqst of the state and to render substantialjustice on merit are

the relevant consignatibn for exercise of power to Condon delay.

Hon'ble court goes on to say "while the state can not be treated differently from
anyother litigant, the court is bound totake into consideration aspects like:
Red tapism in the govt (ii) dglays in correspondence, (iii.) habitual indifferences of
govt. officials or govt. pleaders as distinct from usual diligence of ordinary litigants
or lawyers for private parties, (iv) collusion or negligence by.

Govt. official or government pleaders or fraud , (V) damages to public interest or
public funds or interest of the state,
(vi) Institutional or bureaucratic producers as well as delays arisingthereon and

r (viii) need to sender substantialjustice on merits. The habitual indifference of
govt. officers and the bureaucratic procedures have contributed to delay in filing
appeal.
It is there that the applicants have never raised a plea of condonation of delay in
their original plaint, though, they had raised oral request for such condonation
later in the proceeding. ln my opinion the question of limitation is inherent in the

- instant case and needs proper redressed and complying word by word the ratio-
decidendi promqlgated in the above said decision, Hon'ble Supreme Court of
lndia made it.crystal clear that the protection of public interest and public money
is prime most factor while deeiding limitation and things become more glaring
where negligent attitude of government officials or patent procedural lapsEs are-
involyed. In these circumstance I do not see anything unjust will happen in cqse

the'oral'plea of condo nation of delay raised bythe applicants be allowed. I

therefore, decide the issue in favour of applicant. Moreover, defendants have'
never raised objection regarding limitation during entire proceedings. Before
discussion jurisdictional aspect let us reproduce the statutory provisions.

. "sec.9 (of principal act of l97al An appeal from the order of a collector passed

under this Act shall lie to the state govt. or any officer to the authorized by it, by a
notification within 60 days of passing of the order."
"sec.9-A (Added vide Amendment Act of 2001) Review-

-
^,-a\rs.s.l
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(1)The collector or the officers authorized by the state government under section
I may, either own his own motion or on the application of any party interested ,
review and on so reviewing, modify , reserve or conform any order passed by the
himself or by any of his predecessors in office.
(2)No order shall be modified or reversed in review unless a notice has been given
to the parties affected thereby to appear and be heard in support of the order.
(3)An order against which an appeal has been preferred shall not be reviewed.
( )An application for review of an order shall not be entertained unless it is made
within 90 days cf the passing of the order, or unless the applicant satisfies the
collector or an officer authorized by the state government that he had sufficient
causes fcrr not making the application within that period.
That this court has derived 'jurisdiction'to try the instant matter from above said
provision, and from the bare perusal of statutory material, the fact of jurisdiction
stood redressed.
Adm'ittedly the provisions under Order 4l- rule 3-A of C.P.C. are cardinal in naturet 
Perhaps only in those cases where it is not disputed by the opposite that there
was sufficient cause,105 of in limitation act, the oral prayer may be accepted.
sukman Vs Padam laws (M P H)-1050-8-57 H.c. of Madhya pradesh.
In view of the above development, it would be just to accord the benefit of s.17
(1) (c ) of the Indian limitation Act to the applicant.
Sec.17--- effect of fraud or mistake
(1)Where, in the case of any,suitorapplication forwhich a period of lirnitation is
prescribed by the pct,-
( c) The suit or application is for relief from the consequences of a mistake.
sec.l-7 of the limitation act Cleary deals with the effect of "mistake" Where the
suit of application is for the relief from the time when he first has the means of
producing the documents or compelling its production and in the instant lase ,. .

when the plaintiffs as well as the office of S.D.O (C ) shillai have disco-vered the
mistake, the main object of this section is to keep the right of a person to sue
suspended as long as he is not made aware of the mistake committed against
him, such as period is excluded from the prescribed period of limitation. Section
t7 of the limitation act is an'enabling'section which postpones the starting point

. of limitation for suit and application.
ln pallav seth Vs custodians and others , (c.A) 201.6 of 2001 , court has observed
that the provisions of s.17 embody fundamental principals of justice and equity ,
viz; that a party should not be penalized for failing to adopt legal proceedings
when the facts or material necessary for him to do so have been willfully
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concealed from him and also that a party has acted fraudulently should not gain.
the benefit of rimitation running in his favor by virtue of such fraud.
In the result, appeal is allowed the impugned mutations detailed above alongwith mutations left out,if any, are set aside and ordered to be ,,reversed,,. 

Also
by invoking tf e provision-of HP village common land (amendment)Act 2005 ofs'3(2X2-a)t Qrtitions of Joint Proprietary lanc held withinthe Shilai such partitions amounts to ,,transferi, 

yy111..,in
the mean
ro n h a t a n d s N r (s ettr e m e n t ) S h i, a i l[',l : ri'rl ::n:till?,i;i.i'or,.'.11i'
status'with respect to the land in question ; they are also directed to effect,tabdilmalkiyat' as provide'd by Amendment Act of zaol_, onry after complying the
dictates of F.c- cum pr.secy (R). retter of dated 1,2/1,2/2001 and ,settied
proposition' from (a) to (i)and 1-6 discrrssc.d above. Also, HoDs of all functional aswell as developmental departments situatetj within sub-division shillai , including

, lo*1,, HPPWD, l&pH , electricity board, Brock etc. to prepare inventory of rand"utilized or possessed" bythen before and after 1.g74,and to presentthe samebefore s'D'o( c )Shillai, so thatthe'tabdil malkiyat'in relevant cases maytake
e ffect.

IIJiT:llii:::::r: orricers within shiriai sub-division shan cause to prepare a/ Hr eyqt slist of encroachments as well as sale -purchase agreement: / pacts with respectto land in question if any, and to proceed as per law in relevant cases. This shallbe done within a per"iod of six months . The aggrieved party may approached
before the couit of Ld. Divisional cornmissioner, shimra , above. A copy of this

The case i,r" i" -nsigned+^ -^^^-^l -^-^ -l _ \to general record room (G R R) after due com$ti nounced.

Sh illai
-.-:tkc{I ftrzh*," (?1.o.),
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